
This issue of the Legal and Regulatory Bulletin follows on a full week of very well 
attended and highly engaging EMPEA summits in London in late October. The topic 
of risk figured prominently during many of the sessions, with commentary ranging 
from tactical suggestions for identifying and managing various investment risks to 
Celtel founder Mo Ibrahim’s rousing call to action, urging the audience to tackle 
corruption head on in the markets where their companies and firms invest.

The guidance shared in these pages touches on both the ways in which 
risks might manifest in a transaction and the recommended approaches for 
addressing those risks. In an EMPEA webcast hosted by Kroll Advisory Solutions 
and featuring insights from Aureos, IFC, Investec Asset Management and Norton 
Rose, summarized here, panelists shared their practical perspectives on risks 
in the due diligence process. In a piece co-authored by the team at Clifford 
Chance and ECP’s Carolyn Campbell, we can see how risk mitigants ranging 
from bilateral investment treaties to political risk insurance can and have been 
employed to protect investors’ interests. 

In addition to the endogenous risks of a transaction, private equity investors 
must also contend with the exogenous changes that impact the markets where 
they operate, such as the recent changes to the fund marketing regimes in the 
United Arab Emirates and Kuwait, summarized here by SJ Berwin’s Benjamin 
Aller. Pleas to the authorities—including those from EMPEA—that the new rules 
would make it very difficult for foreign funds to be marketed were noted but 
largely unheeded. 

The regrettable consequences from regulatory developments such as these were 
the impetus behind the creation of the EMPEA Legal and Regulatory Guidelines. 
We continue to work to foster more informed approaches to regulation by 
educating influencers about the Guidelines. As part of these efforts, this month 
we discussed the Guidelines with an audience of financial services and private 
sector development professionals at the World Bank’s Financial and Private 
Sector Development Forum, who we hope will in turn be better versed about 
private equity in their exchanges with client governments. 

Looking further ahead to early 2013, EMPEA and members of the Council will 
take part in an international delegation hosted by local organizations in Tunisia 
and Morocco aimed at improving the dialogue with policymakers and regulators 
about potential reforms that could enhance the enabling environment for 
private equity in those markets. 

We encourage the membership to share ideas about how the Guidelines 
initiative might evolve, and we invite any EMPEA member interested in using the 
Guidelines to engage more actively on regulatory issues in their home markets 
to contact us. As always, we stand ready to support your efforts.

Sincerely,

Mark Kenderdine-Davies 
General Counsel and Company Secretary, CDC Group plc 
Chairman, EMPEA Legal and Regulatory Council
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Introduction

Analysts predict that emerging markets will continue 
to experience rapid growth with anticipated annual 
growth rates in the medium term ranging from 5.5% (in 
Sub-Saharan Africa) to over 8.5% (in emerging Asia). It 
is this rapid growth and other attractive features such as 
increasing domestic demand, improved infrastructure and 
investment environments, technological advancement and 
innovation that continue to attract private equity investors 
into these previously untapped markets, at a time when 
global FDI remains generally subdued. 

However, political risk continues to be perceived as a 
significant challenge to investment in emerging markets, 
a view that has been accentuated by recent events in 
the MENA region. The global economic fragility has also 
heightened investors’ perceptions of risk, and surveys seem 
to indicate that political risk will remain one of the most 
important concerns for investors into emerging markets in 
the medium term. 

This article seeks to build a deeper understanding of 
political risks likely to be encountered by private equity 
investors in emerging markets by examining a number of 
key risks, suggesting appropriate mitigants for such risks 
and looking at some of the practical implications of using 
these solutions.

Definition and Overview of Key 
Political Risks 

Broadly defined, political risk is the probability of disruption 
of the operations of companies arising from acts of 
governments and political institutions as well as minority 
groups and separatist movements. It includes the following:

1. Expropriation including creeping expropriation: 
Historically, expropriation entailed the seizure by a 
host state of a company’s ownership or control of its 
assets. It is however evolving into a more gradual form 
of expropriation (commonly referred to as “creeping 
expropriation”) which is effected by way of increased 
regulations, confiscatory taxes, limits on the repatriation 
of currency, changes in exchange rates and forced re-
negotiation of contracts.

2. Change of law: Changes in the legal, regulatory, fiscal, 
or judicial frameworks of a host state, usually made by 
host governments to take advantage of peaks in prices of 
commodities in a particular industry, can result in increased 
costs or a reduction in ownership rights, ultimately resulting 
in losses or significantly lower returns to investors. 

3. Currency convertibility and transferability risk: This 
arises from the inability of investors to legally convert 
local currency into foreign currency and to make offshore 
payments or transfer foreign currency out of the host 
state due to legal/regulatory restrictions.

4. Depreciation: This occurs when the host state’s currency 
significantly reduces in value relative to strong currencies. 

5. Government breach of contract: This is the risk of failure 
of a host state or state entity to honor its contractual 
obligations. 

6. War/terrorism/riot/nationwide strike: These and other 
similar acts can result in damage to assets or business 
interruption. 

7. Business practice: Illegal practices such as fraud and 
corruption usually result in contracts or licenses and 
related insurance policies becoming void.

Brief Description of Political Risk 
Mitigants 

There are a number of protective measures that could be 
employed in order to manage or mitigate political risks. The 
most common and effective risk mitigants include:

1. Contractual Protection/Local law: This is usually achieved 
by requiring host governments to give transaction 
agreements (or certain provisions of it) the force of law 
by legislative enactment or requiring special laws to be 
enacted for a particular project. Stabilization agreements 
(or stabilization clauses in agreements) with host states 
can also be applied to prevent the host states from making 
adverse changes to the legal or regulatory environment.

2. Structuring for Bilateral Investment Treaties (“BITs”): 
BITs are agreements entered into between two States 
providing for the mutual promotion and protection of 

“Growth is happening where political risk is most challenging. So, meticulous monitoring and mitigation now will enable 
business to flourish and benefit from the opportunities presented by the future growth economies of the BRICs and Next 11.”
— Jim O’Neill, Chairman of Goldman Sachs Asset Management

Managing Political Risk in  
Emerging Markets
By Jeremy Connick, Kem Ihenacho, and Jennifer Mbaluto, Clifford Chance; and Carolyn Campbell, Emerging 
Capital Partners
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investments made by investors in the two States. BITs 
usually prescribe certain minimum protections including 
protection from expropriation, and cancellation of 
licenses/concessions, guarantees against foreign exchange 
controls, “most favoured nation” protection; and dispute 
resolution by neutral international arbitration for disputes 
between host states and private investors. 

3. Political Risk Insurance (“PRI”): PRI is available for a wide 
variety of projects and investments. Potential political risk 
insurers include government agencies (such as OPIC), the 
World Bank (MIGA) as well as private insurers. Products 
tailored for private equity investment have been developed 
by MIGA and OPIC and recent trends indicate that we are 
likely to see an increased use and/or increased availability 
of such products in the medium term.

4. Upfront due diligence and continuous monitoring: 
Conducting extensive due diligence and risk analysis prior 
to investment and continuous monitoring after investment 
can help investors manage risks particularly those for 
which there are no obvious structural solutions (e.g. 
corrupt business practices).

Analysis of Mitigants for Particular Risks

It is clear that different risks apply to different types of deals/
investments. Likewise, some risk mitigants may be more 
appropriate for certain specific risks and not for others. The 
table below seeks to analyze the relevance of mitigants to 
the risks identified above by looking at examples of where 
such mitigants have been successfully applied.

Managing Political Risk, continued

Expropriation/Creeping Expropriation

Relevance of Risk to Deal Type Relevant for all deal types

Appropriate Mitigants • Contractual protection
• BIT
• PRI

Examples Libya nationalization of oil concessions (1970s) 
A number of oil companies (including BP) successfully enforce stabilization provisions against Libya fol-
lowing its nationalization of oil concessions.

MidAmerican Energy Holdings, Indonesia (2000) 
MidAmerican Energy Holdings obtained compensation from OPIC in the sum of US$217,500,000 for 
losses arising from certain expropriatory acts of the government of Indonesia (including abrogation of its 
contractual obligations) in connection with its investment in two geothermal projects in Indonesia.

Change of Law

Relevance of Risk to Deal Type Relevant for all deal types

Appropriate Mitigants • Contractual protection
• BIT

Examples Goetz v Burundi (1995)
Antoine Goetz and other Belgian nationals successfully enforced a BIT against Burundi in 1995 following 
revocation of a tax free license issued in connection with their investment in a silver mine in Burundi.

Caterpillar Financial Services Corp, Venezuela (2006) (see below)

Currency Inconvertibility and Transfer Restriction

Relevance of Risk to Deal Type Relevant for all deal types

Appropriate Mitigants • PRI

Examples Caterpillar Financial Services Corp, Venezuela (2006) 
OPIC issued a determination that Caterpillar Financial Services Corp. was unable to legally convert 
currency following an amendment to the law of the Central Bank of Venezuela to impose certain 
convertibility restrictions. OPIC paid Caterpillar’s claim (in the sum of US$2,644,989).

Sampling of Political Risks and Appropriate Mitigants
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Managing Political Risk, continued

Depreciation

Relevance of Risk to Deal Type Very relevant to infrastructure deals.

Appropriate Mitigants • None. However:
• Can generally be managed through investment structuring by ensuring that an appropriate 

proportion of the tariffs are linked to the appropriate investment currency.  
• It might also be possible to reduce risk by obtaining IFC/AfDB products that extend local debt 

tenors. Most power generation tariffs will have a USD-linked equity provision and USD-linked cost 
components.

• Export-related ventures can also provide mitigants through sales to other markets.
• Also possible to obtain Local Currency Guarantee Facilities (for example GuarantCo) for projects in 

low or middle income countries.

Breach of Contract/Payment Default

Relevance of Risk to Deal Type Relevant for all deal types, but most likely to apply to infrastructure deals.

Appropriate Mitigants • BIT
• PRI

Examples Ponderosa Assets LP, Argentina (2005)
OPIC issued a determination that the Government of Argentina violated international law by 
abrogating key provisions of the license that it had granted for the operation of the major natural gas 
pipeline in southern Argentina. As a result, OPIC decided to pay a $50 million political-risk-insurance 
claim filed by Ponderosa Assets L.P., which owned 35% of the licensee.

MidAmerican Energy Holdings, Indonesia (2000) (see previous page)

War/Terrorism/Riot/Nationwide Strike

Relevance of Risk to Deal Type Relevant for all deal types, but most likely to apply to infrastructure deals.

Appropriate Mitigants • PRI
• For infrastructure deals it may be possible to lay-off this risk on the Government or a relevant state-

owned entity.

Examples Sector Resources Ltd, Colombia (2002)
Sector Resources Ltd obtained compensation in the sum of US$2,369,736 from OPIC following losses 
arising from guerrilla threats which led to the shutting down of its Las Animas mine in Colombia.

Kibos Sugar and Allied Industries Ltd, Kenya (2009)
MIGA settled a war and civil disturbance claim (in the sum of US$491,100) to Kibos Sugar and Allied 
Industries Ltd following losses arising out of public protests allegedly caused by trucks ferrying 
sugarcane to Kibos sugar factory.

Business Practice

Relevance of Risk to Deal Type Relevant for all deal types.

Appropriate Mitigants • Corrupt business practice monitoring and upfront due diligence. This is particularly important in 
light of the provisions of the U.K. Bribery Act 2010, the U.S. Foreign Corrupt Practices Act 1977 
and the OECD Anti-Corruption Guidelines extending risk to investors. None of the other mitigants 
highlighted will help.
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Disclaimer: This material should not be construed as pro-
fessional legal advice and is intended solely as commentary 
on legal and regulatory developments affecting the private 
equity community in emerging markets. The views expressed 
in this bulletin are those of the authors and not necessarily 
those of their firms. If you would like to republish this bulletin 
or link to it from your website, please contact Holly Freedman 
at freedmanh@empea.net.

Managing Political Risk, continued

Practical Implications for Private Equity Investors

In determining the appropriate mitigant, investors must also assess the pros and cons as well as the practical implications of 
employing the available mitigants. The table below highlights some of the issues to bear in mind.

Conclusion
When it comes to political risk mitigation, there is no “one size fits 
all” solution. Investors are recommended to undertake upfront 
due diligence and risk analysis in order to identify potential risks 
and put appropriate mitigants in place prior to investment. This 
will involve undertaking host state risk assessment including 
social, political and economic factors and measuring its current 
performance against past performance and that of other 
countries. Investors will also need to understand the specific 
risks associated with the sector in which investments are to 
be made. Selection of mitigants should be based on a cost-
benefit analysis taking into account the impact of employing 
the identified mitigants to the investment/project. 

From a private equity perspective, portfolio diversification 
across different sectors and geographical locations could 
also limit the fund’s overall exposure to political risk. 
Continuous vigilance and monitoring of investments will 
also enhance investors’ ability to alleviate or manage the 
risks during the life of the investment.  

About the Authors
Jeremy Connick 
is a Partner in the 
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Clifford Chance. 

Jennifer Mbaluto 
is a Lawyer in the 
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Clifford Chance. 

Ken Ihenacho is 
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Clifford Chance. 

Carolyn Campbell 
is a Managing 
Director, Founding 
Partner and General 
Counsel of Emerging 
Capital Partners.

Contractual Protection/Local Law

Pros • Binding on host states 

Cons • Not likely to obtain for short-term investments 
or where host state/state entity is not involved 
in the project/investment.

• Covers a limited number of risks (does not 
include risks such as political instability and 
currency inconvertibility/transfer restrictions)

• Reliant on host state’s ability and willingness 
to comply with its contractual obligations

• Laws can be amended.

Other  
Considerations

• Negotiations with host states or legislative 
enactment can be time consuming and may 
delay the timing of the project/investment.

BIT

Pros • Binding on host states
• Not affected by changes in local law
• Covers a wide range of political risks across 

all investments therefore suitable for short-
term investments

• Free of charge.

Cons • Certain requirements need to be satisfied 
(e.g. proper nationality – see next column)

Other  
Considerations

• Structuring for BIT needs to be undertaken 
either before or soon after investment – do 
not wait until a claim has arisen as a claim can 
be dismissed for lack of proper nationality.

• All BITs are different, need to review terms of the 
BITs to ensure the relevant risks are covered.

• Need to check that BIT is not just signed but 
also ratified by both states.

• Need to constantly monitor the status of the 
BITs (e.g. amendments, termination, etc.)

PRI

Pros • Products available for private equity investments
• Can improve access to finance or lower cost 

of borrowing

Cons • Covers new projects only
• Does not cover all risks (e.g. currency 

depreciation, corrupt practices)
• Policies will have a time and claim limit.
• MIGA/OPIC open only to “eligible” investors/

countries.
• Investor must establish an insurable claim 

prior to payment.
• High cost, but pricing becoming increasingly 

competitive.

Other  
onsiderations

• Lenders may require PRI as a condition to funding.
• Process of obtaining PRI can be time 

consuming and may delay the timing of the 
project/investment.

Strengths and Weaknesses of Selected Political Risk Mitigants
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Africa: Maximizing Investment Opportunities 
While Mitigating Risk
African markets, boasting 10 of the top 20 fastest growing 
economies in the world and five of the world’s top 10 reform-
ers in 2012 according to the World Bank’s Doing Business 
rankings, hold exceptional promise for private equity inves-
tors. However, the lack of transparency and underdeveloped 
legal systems and institutional infrastructure in many African 
markets make assessing potential investments difficult. 

In Kroll Advisory Solutions’ most recent annual survey of 
global senior executives on the subject of fraud risk, Africa 
scored highest on a comparative regional basis for six of 
eight types of fraud-related loss, ranging from conflicts of 
interest with management to corruption and bribery (see 
Exhibit 1). Interviews with these executives revealed several 
key themes in the real and perceived challenges related to 
operating and investing in Africa:

1. Overlap between public and private sector
2. Difficulties in conducting due diligence – availability and 

reliability of information
3. Aggressive regulatory frameworks that deem Africa to 

be high risk

A panel of EMPEA Members—industry experts includ-
ing Melvin Glapion from Kroll Advisory Solutions, Bayo 
Odubeko from Norton Rose, Ralph Keitel from the Inter-
national Finance Corporation, Davinder Sikand of Aureos 
Capital and Gerben Dijkstra of Investec Asset Manage-
ment—enumerated approaches to these challenges during 
an EMPEA Professional Development Webcast on 26 Sep-
tember 2012, highlights of which are featured here.

Overlap between the Public and 
Private Sector: Managing Exposure to 
Government Influence 

A defining feature of regulation in many African markets is 
the high degree of overlap between the public and private 
sector, as well as levels of government supervision over 
investment generally exceeding those in developed markets. 
Bayo Odubeko, a Partner with Norton Rose, observed that 
“investments that would be seen as routine in many devel-
oped markets may require a multitude of approvals from 
various government bodies within select African markets.” For 
example, Nigeria requires investments in public but unlisted 
companies to be approved by the Securities and Exchange 
Commission (Nigeria), while in most jurisdictions outside of 
Africa such approval would only be necessary for investments 
into listed companies and/or investments that involve some 
change in control. In Ghana, all transactions involving govern-
ment-owned entities entail Parliamentary approval. Across the 
region, added levels of approval are time consuming to obtain 
and compound the difficulty of completing deals.

In African markets, challenges around navigating govern-
mental involvement and enforceability of contracts are 
compounded by legal systems that are highly varied, as well 
as regulatory structures and legal procedures that may be 
under-developed or fall outside the norm of the investment 
process in other jurisdictions. The variety of legal systems 
present across the continent follow colonial patterns, with 
the Anglophone countries of the former British Empire 

Exhibit 1: Comparative Vulnerability to Select Fraud Risks, by Region

Source: Kroll Global Fraud Report, 2011/2012 with EIU; poll of 1,265 senior executives worldwide June–July 2011.
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Africa, continued

using English common law, former French and Portuguese 
colonies using civil law, and much of Southern Africa using 
Roman-Dutch law. Exhibit 2 shows the distribution of legal 
systems within Africa.  

In many African markets, indigenization and local eco-
nomic empowerment initiatives also shape the investment 
environment. In such jurisdictions, control transactions are 
impossible; foreign ownership is either limited to a maximum 
of 49 percent, particularly in industries deemed strategi-
cally important such as the Nigerian oil and gas sector, or 
proscribed altogether as in the financial services sector in Ethi-
opia. To meet the “local content” requirements, which may 
afford investors with access to a more favorable fiscal regime 
and/or priority consideration when bidding for government 
contracts, private equity firms must ensure that their invest-
ments are structured through a locally-owned entity, and 
that local ownership  of that entity remains intact. A change 
in the ownership of the pre-approved local entity may trigger 
a required divestment by the private equity investor.

Furthermore, in highly regulated industries such as bank-
ing and insurance, private equity funds investing above 
a prescribed threshold may be required to register them-
selves with the government as controllers or owners of an 
entity. In such jurisdictions, regulators may require “looking 
through” the fund, meaning that the fund may be forced to 
disclose a list of their limited partners in the fund. 

Gerben Dijkstra, an Investment Principal with Investec Asset 
Management, noted that many general partners concerned 
with the public sector’s level of involvement in the private 
sector take the simple approach of avoiding such conflicts 
of interest in the first place.

“Being that we’re part of a large platform, we take an insti-
tutional approach to risk management. We only invest in 

private companies with limited or no government share-
holding. We prefer to deal with retail-facing companies 
doing a large number of transactions with a large number 
of private clients rather than business-to-business where 
you may have few clients and government may be one of 
them,” said Investec’s Dijkstra. “We avoid certain sectors 
where tenders are involved, material licenses have to be 
renewed and government approvals have a repeated and 
significant impact on the business.”

Ralph Keitel, a Principal Investment Officer with IFC’s Pri-
vate Equity and Investment Funds Department, endorsed 
this approach, noting that IFC is generally reluctant to 
allow its funds to invest into natural resources deals, for 
example, unless it’s a private equity manager with a proven 
track record managing both the risks related to government 
supervision as well as the inherent environmental, social 
and corporate governance (ESG) risks involved. 

Confronting Due Diligence and 
Transparency Challenges

Transparency challenges aren’t unique to Africa, and the 
panellists agreed that prudent use of external legal, finan-
cial and sometimes technical advisors is a must in any private 
equity deal. In emerging markets, however, private equity 
is more often about backing entrepreneurial founders and 
managers and not buying out mature businesses, making 
diligence into the people involved all the more crucial.

“The problem isn’t that the data or information doesn’t exist, 
but that it is not as readily available as it might be in more 
developed PE markets or may not be as reliable as you’d ordi-
narily expect. The best way to overcome such uncertainty is 
to do as much homework as possible,” noted IFC’s Keitel.  

For IFC, notes Keitel, this means more diligence on a com-
pany’s sponsors, shareholders and management. “The thing 
that would cause us to walk away, even late in a deal, is when 
we see opaque structures, where there may be undisclosed 
beneficial owners,” said Keitel. “Unless we are convinced 
otherwise, we have to assume that at the end of the line 
there is a beneficial owner that wishes to remain unknown, 
either one deemed to be a politically exposed person (PEP), 
such as a high-ranking government official or a member of 
the ruling family that we don’t wish to deal with, or someone 
involved in some sort of criminal activity such as corruption 
or money laundering. The reality is that these two issues—
politically exposed persons and criminal activity—sometimes 
go hand in hand. The overruling principle for any investor, 
including IFC, is that we don’t want to see our names in the 
headlines of the newspaper in a negative context.”

Investec’s Dijkstra agreed that diligence in African deals 
should be aimed at developing trust in and with the people 
involved. “When you’ve developed a good relationship, 
you can sit across from them and ask the hard questions 
and flesh out your ability to influence or change the busi-
ness sufficiently to invest. But ultimately, if you encounter 

Exhibit 2: Legal Systems of Africa (as of November 2012)
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a system of payments or procedures that you can’t change 
or you can’t get comfortable with—even if it’s a good com-
pany and even if they can make a case on the merits—you 
must be willing to walk away.”

Aureos’ Senior Partner for Africa Davinder Sikand underscored 
the primacy of diligence into the people involved: “It’s all 
about referencing. It’s about understanding who we’re deal-
ing with, whether we can work with these people, whether 
we can trust them. It’s only once we’ve rated our trust in the 
team that we look at all the other aspects of the investment 
opportunity, the company’s position and plan and so on.”

But Norton Rose’s Odubeko countered that investors must 
put issues around transparency into the appropriate con-
text and not assume anything out of the ordinary is a sign 
of untoward behavior. “For example, you may find in certain 
countries that there are contracts that haven’t been signed 
or dated or haven’t been registered with the relevant author-
ity. These contracts may indeed be operational, and there 
may be valid reasons for why a contract hasn’t been signed 
or registered that have to do with very significant tax impli-
cations of a signed document. That doesn’t necessarily mean 
that those documents are invalid or that the parties involved 
do not believe they are bound by them,” explained Odubeko.

Aggressive Regulatory Frameworks 
Deem Africa to Be High Risk

Whether these risks are real or perceived, the fact remains 
that under the anti-corruption and anti-money laundering 
statutes with which many private equity investors must 
comply in the United States and the United Kingdom, 
African markets are generally deemed higher risk. As a 
result, investors must be able to demonstrate an elevated 
level of diligence in the forensic accounting process, anti-
bribery compliance, employee screening, and supplier and 
customer vetting. There is in fact a correlation between 
corruption-related prosecutions and highly regulated sec-
tors, such as natural resources, in those countries with a 
high degree of government involvement. Exhibit 3 shows 
the distribution of investments in 2011–2012 by sector in 
Sub-Saharan Africa, and a corresponding distribution of 
penalties imposed under the United States’ Foreign Corrupt 
Practices Act of 1977 (FCPA). Whereas natural resources and 
utilities represented 13 percent of total investment trans-
actions between August 2011 and July 2012, the sector 
accounts for 50 percent of all FCPA penalties imposed by 
United States authorities since 1977.  

Legal Remedies and Mitigants 

There are a number of standard mitigants, such as warran-
ties or indemnities, that investors can avail themselves of in 
the sale or investment documentation. “What we often see 
in the documentation in Africa are pledges of the sale of the 
sponsors—in the event of any material breach, the PE fund 
has the ability to exit by the pledge and be made whole for 
any losses,” noted Norton Rose’s Odubeko. 

Government involvement in many African markets alters 
practices that are otherwise standard for private equity funds 
globally. In some jurisdictions, warrants and preferential 
shares may be precluded from capital structures. In Sharia-
compliant regulatory regimes, the payments of interest or 
dividends to investors may also be proscribed. In Ethiopia, 
the government requires that transaction bylaws be written 
according to a specifically prescribed format, limiting private 
equity firms from incorporating necessary minority investor 
protections and “tag-and-drag” provisions that are other-
wise common practice in most negotiated transactions. 

Odubeko also advised that, where permissible, investors 
may want to consider put and call options that enable a 
private equity fund to price their shares at a premium to 
that of the sponsor. Noted Odubeko, “PE funds are gener-
ally reluctant to allow sponsors to exit and take money off 
the table, and therefore transactions tend to be structured 
to ensure alignment, so that sponsors aren’t getting rich 
just as you’re coming into the investment. The idea is that 
everybody is in the investment together.”

Disclaimer: This material should not be construed as pro-
fessional legal advice and is intended solely as commentary 
on legal and regulatory developments affecting the private 
equity community in emerging markets. The views expressed 
in this bulletin are those of the authors and not necessarily 
those of their firms. If you would like to republish this bulletin 
or link to it from your website, please contact Holly Freedman 
at freedmanh@empea.net.

Africa, continued

Exhibit 3: Investment and FCPA Penalties, by Sector (Africa)

Sources: EMPEA; FCPAmap.com.

Note: Deal data based on number of deals by sector, Jan. 2010–Dec. 2011;  
FCPA data based on value of penalties in U.S. Government FCPA cases since 1977.

On 26 September 2012, EMPEA co-hosted a Professional Devel-
opment Webcast with Kroll Advisory Solutions on The Appeal of 
Africa: Maximizing Investment Opportunities While Mitigating 
Risk, with perspectives from Norton Rose, Aureos Capital, Inter-
national Finance Corporation and Investec Asset Management. A 
replay of the webcast can be accessed through the EMPEA website 
at www.empea.org/events-education/webcasts/.
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In the past, managers promoting private funds in most 
countries in the Middle East—with the notable exception of 
Saudi Arabia—have not found much difficulty navigating 
local rules. Foreign fund managers would typically fly in, 
meet with clients, sign subscription agreements, and fly out 
a few days later without worrying too much about local 
securities laws, often relying on “reverse solicitation” or 
“passive marketing” practices, with the tacit approval of 
regulators. Those days may be over.

Saudi Arabia has enforced tougher rules for some time: the 
government introduced regulations in 2006 which stipulate 
that overseas funds may not be marketed in Saudi Arabia 
without the consent of the Saudi Capital Markets Authority 
(SCMA), and the consent process is the same as for a public 
offering. In addition, funds can only be marketed by a fund 
manager authorised by the SCMA. The rules do include a 
limited private placement exemption, but under black letter 
law this only covers domestic Saudi funds. 

In the wake of the financial crisis—and the hue and cry 
from local investors, some of whom suffered substantial 
losses during the downturn—regulators in two Middle East 
jurisdictions decided to follow the lead set by their Saudi 
neighbour, and announced plans for new rules to bolster 
investor protection. 

Kuwait was the first to overhaul its rules in 2010. Until then, 
local licensing requirements were not vigorously enforced. 
But under the new regulations, the marketing and sale of 
any kind of fund interests in Kuwait requires a licence from 
the Kuwait Capital Markets Authority (KCMA), and they may 
only be offered through a KCMA licensed local promoter 
and distributor. In addition, the fund must meet all the 
requirements applicable to domestic funds established in 
Kuwait. Some of these requirements are alien to foreign 
private equity fund managers—such as the requirement for 
investors in the fund to pay their entire “unit value” at the 
time of their subscription (rather than having capital called 
down on an as needed basis), and that employees and 
officers of the fund manager must not serve on the board 
of, or hold any position in, any of the portfolio companies 
owned by the fund. 

Not to be outdone by its neighbors, in January 2011 the 
Security and Commodities Authority (SCA) of the United 
Arab Emirates (UAE)—which is home to some very 
significant private equity investors—issued its first draft 
of new regulations on investment funds. There followed a 
lengthy period of consultation and commentary. EMPEA, 
along with many others in the industry, pointed out that 
the proposed rules would have made it extremely difficult 
for foreign funds to be marketed in the UAE at all. In July 

this year, the SCA issued the final form of the rules, which 
came into force on 27 August 2012. 

These new regulations mark a dramatic shift in the way 
funds are promoted in the UAE. In a surprisingly direct 
challenge to the Dubai International Financial Centre 
(DIFC), the regulations treat funds established in one 
of the UAE’s “free zones” as foreign funds, and have 
therefore relegated the DIFC to the same status as any 
other “foreign” jurisdiction. 

The new rules do introduce a concept of “private offering” 
within the UAE, which appears to have been a concession 
introduced during the consultation process. Unfortunately, 
this regime is subject to so many restrictions that it may be 
of limited value in practice. In addition to requiring the prior 
written approval of the SCA, a private offering of foreign 
fund units is subject to a number of constraints—including 
a requirement that the offering be conducted through a 
local bank or investment company licensed by the UAE 
Central Bank, or by a company licensed for such purpose 
by the SCA. 

This requirement to use a local promoter is relaxed for 
a foreign fund manager who intends to target only 
institutional investors, each investing a minimum of 10 
million dirhams (€2.1 million)—a modest amount for many 
private equity funds. If that condition is fulfilled, the foreign 
fund manager can promote its own fund by setting up a 
local representative office in the UAE (but apparently not in 
the DIFC). The foreign fund manager will still be required to 
obtain the prior approval of SCA and will then be bound by 
the same duties and obligations that are imposed on local 
promoters.

Those who want to avoid local regulation altogether and 
rely on the traditional marketing methods in the Middle 
East should beware. Reports of a pending claim by a 
Kuwaiti investor in a fixed income fund managed by The 
Carlyle Group that collapsed during the financial crisis 
alleges that the fund in question was marketed without the 
required license and in contravention to the rules. These 
reports were swiftly followed by a stern warning from 
the Saudi regulator that sanctions would be imposed on 
anyone promoting funds in breach of its rules, and that any 
contractual agreements by unauthorised persons will be 
considered to be void. While the outcome of the case is as 
yet unknown, it has served to highlight the importance of 
navigating the rules.

It is clear to industry participants that the fund marketing 
rules in Saudi Arabia, Kuwait and the UAE have created entry 
barriers, and the rules may make some of these markets 

Marketing Private Funds in the Middle East
By Benjamin Aller and Bilkis Ismail, SJ Berwin

Note: This article originally appeared in the September 28, 2012 edition of SJ Berwin’s Private Equity Comment.
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Legal and Regulatory Briefs
SEBI Liberalizes IPO Norms
The Securities and Exchange Board of India (SEBI) has 
announced changes to the IPO guidelines for companies 
seeking to list on Indian stock exchanges. Entrepreneurs 
who cannot contribute the requisite 20 percent share of 
the offering will be allowed to raise 10 percent of the total 
offering from SEBI-registered Alternative Investment Funds 
(AIFs). Furthermore, SEBI has attempted to protect retail 
investors in IPOs by barring the withdrawal or lowering of 
bids by non-retail investors at any stage of the IPO process. 
Finally, companies will be allowed to value their shares at 
a maximum five percent discount to the two-week average 
share price, the mechanism which determines the price of 
the offered shares. SEBI made the changes in the wake of 
a slowdown in the IPO market caused in part by volatility 
in pricing. The liberalization of the rules surrounding IPOs is 
intended to improve demand from investors and to encourage 
more companies to pursue listing on Indian exchanges.

Source: Securities and Exchange Board of India, 16 August 
2012.

Indonesia Creates New Financial 
Regulatory Agency
The government of Indonesia has announced the creation 
of a new financial services regulatory agency, the Otoritas 
Jasa Keuangan (OJK), intended to streamline regulation of 
the banking industry, capital markets and other financial 
institutions. Previously, the banking sector and foreign 
exchange system were regulated by Bank Indonesia, the 

country’s central bank, while capital markets and non-
bank financial institutions were monitored by the Badan 
Pengawas Pasar Modal (Bapepam), a division of the Ministry 
of Finance. In 2011, the Indonesian parliament voted to 
disband Bapepam, with Bapepam’s capital markets and NBFI 
(including private equity and venture capital) regulatory 
functions transitioning to OJK by December 2012, and 
oversight of the banking sector transitioning by December 
2012, making OJK a fully independent agency answerable 
to parliament. Bank Indonesia retains oversight of macro 
prudential regulation, monetary policy and foreign exchange.

Source: International Financial Law Review, 26 June 2012.

China Corporate Records Policy Shift 
to Restrict Hedge Fund and PE Access
A policy change instituted in recent months by regional 
Administrations of Industry and Commerce (AICs) in 
Shandong, Tianjin, Shanghai and now Beijing will prevent 
offshore PE investors and their deal counsel from accessing 
and sharing details of a prospective investee’s corporate 
profile from the AICs’ database unless they have prior 
written authorization from the company or the court. The 
move was believed to have been prompted by the discovery 
of the unauthorized disclosure and sale of regulated 
company information to overseas and Chinese third parties. 
AIC documents have also been cited in recent challenges to 
the accuracy of the financial data being provided by Chinese 
companies listed on U.S. exchanges.

Source: International Financial Law Review, 1 June 2012.

Marketing Private Funds, continued

more difficult to reach for fund managers without deep 
pockets. There may be severe financial and reputational 
consequences for promoters who have not fully understood 
the new regimes.
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SEC Proposes Rule Changes 
Permitting General Solicitation 
The SEC has proposed amendments to the rules surrounding 
the marketing of private placement vehicles that would 
eliminate the ban on general solicitation and advertising 
of these vehicles. The proposal stems from changes 
mandated by the Jumpstart Our Business Startups (JOBS) 
Act, passed in April 2012. Under the current structure, 
Rule 506 of Regulation D of the Securities Act of 1933 
prohibits fund managers from publicly advertising their 
funds to accredited investors. The amendment, Rule 506(c), 
would allow fund managers to claim an exemption from 
the prohibition if they can verify that all purchasers of the 
offering are accredited investors. They must also explicitly 
claim the exemption on the SEC’s Form D. The inclusion of 
rule 506(c) should allow fund managers to openly discuss 
their funds with public sources, including the media and at 
industry conferences. The deadline to submit comments on 
the proposed changes was 5 October 2012, and as of early 
November the SEC had not indicated a date for a ruling on 
the proposed changes.

Source: Akin Gump Strauss Hauer & Feld LLP, 4 September 
2012. 

Turkish Commercial Code and Its 
Impact on Private Equity
The Turkish government introduced a comprehensive 
set of regulations regarding corporate governance and 
transparency that took effect on 1 July 2012. The new 
commercial code will greatly increase the transparency 
of private company finances by requiring new standards 
of compliance and consistency in financial reporting. 
All companies will be required to produce International 
Financial Reporting Standards (IFRS)-compliant financial 
statements by 2013, which should aid private equity 
investors in accurately valuing portfolio companies and 
increase the number of potential acquisition targets.

Source: International Financial Law Review, 1 July 2012.
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South Africa’s Conditions for 
Investment in Private Equity Funds
In March 2012, the Financial Services Board of South 
Africa (FSB) issued the Conditions for Investment in Private 
Equity Funds (the Conditions) outlining the regulations 
surrounding pension fund investments into private equity 
funds. The regulations were the result of a 2011 amendment 
to Regulation 28 of the Pension Funds Act of 1956, which 
allowed pension funds to invest up to 2.5 percent of assets 
in a single private equity fund and up to five percent of 
assets in a single private equity fund of funds. However, 
the Conditions state that pension funds may only invest in 
private equity funds that are members of a private equity 
fund industry body and whose service providers, including 
advisors, are registered as Discretionary (Category II) 
Financial Services Provider. As such, all private equity fund 
managers must obtain Category II status with the FSB. The 
new requirements were due to take effect on 30 September 
2012 but will now take effect on 31 December 2012.

Source: Norton Rose, September 2012.

Myanmar Debating New Foreign 
Investment Law
The government of Myanmar has finalized the provisions 
of a new law governing foreign investment, including 
private equity investment, into the country. The provisional 
law initially passed 7 September by Myanmar’s parliament 
was subsequently rejected by President Thein Sein and has 
since been revised to address concerns that the original 
protections were overly protectionist and detrimental to 
attracting foreign investment. Changes included the removal 
of a requirement that foreign firms invest a minimum of 
US$5 million in any joint venture with a Myanmar-based 
company and the removal of the cap on foreign ownership 
in a joint venture the percentage of which can now be set 
by the partners themselves. Additionally, the Myanmar 
Investment Corporation was given discretionary authority 
to set levels of foreign investment in restricted or “sensitive” 
sectors.

Source: Financial Times, 17 September 2012; Financial 
Times, 4 November 2012. 


